
Test Item File

Chapter One

True or False

1.
A guardian is a person who is appointed to manage the affairs of the decedent’s probate estate. (F)

2.
The guardian of the property is responsible for a minor person's property until the child reaches the age of majority or is legally emancipated. (T)

3.
A trust is an informal agreement in which a person called a trustee transfers legal title of a property to a settlor. (F)

4.
A testamentary trust is a trust which is drafted as part of the testator's will and only becomes effective upon the testator's death. (T)

5.
A personal representative or executor is the person who administers the deceased's estate and carries out the terms of the will. (T)

6.
Few people consider the ability to determine who will receive their property upon their death to be the paramount reason for executing a will. (F)

7.
Once the settlor transfers legal title of property to a trustee, the trustee will then manage the property for beneficiaries. (T)

8.
Without a will that specifically states who will care for minor children, the local child welfare agency will unilaterally make these decisions. (F)

9.
A testamentary trust may be established without a will. (F)

10.
Incorporating funeral arrangements into a will is often futile because the will is often not found until after the decedent's funeral and burial. (T)

11. Trust beneficiaries are hold the legal title to the trust property. (F)

12. The older a person was, the more likely he or she was to have executed the documents necessary for end-of-life. (T)

13. The wealthier a person is the more likely it is that he or she has executed a will. (F)

Multiple Choice

1.
What percentage of people in the United States do not have a will (approximate)?

a.
33%

b.
25%

c.
95%

d.
60%*

2.
What is a will?

a.
a legal document directing medical practitioners to take specific actions on behalf of a patient?

b.
a legal document that is effective while one is alive, directing the activities of beneficiary

c.
a written declaration of a person's intent to distribute property after death*

d.
a non-binding, private document that makes the deceased’s wishes known to his or her family

3.
Most people don't have a will because of:

a.
their belief that it is too costly (this is also a good choice and the instructor may want to consider it correct)

b.
procrastination and fear of one's own mortality*

c.
their dislike of attorneys

d.
their belief that it is unnecessary (this is a very good second choice and the instructor may want to consider it correct)

4.
A will is ambulatory because:

a.
it cannot be changed or revoked.

b.
it can only be changed if a person is near death and traveling in an ambulance.

c.
it can be moved from state to state or home to home when the testator moves his or her residence.

d.
a person may change or revoke it at any time before death.*

5.
A beneficiary is:

a.
the person who writes a will

b.
the person that receives property under a will or the holder of the equitable title under a trust*

c.
the person that holds another's property for a testator

d.
the person that manages the deceased's estate

6.
To execute a will means to:

a.
revoke it

b.
sign it*

c.
physically destroy it

d.
develop it with your attorney

7.
If a person dies intestate, it means:

a.
her or she died without having executed a living trust.

b.
he or she died without having executed a will or the will was found to be invalid.*

c.
that no medical directives were executed.

d.
he or she died of a gastrointestinal disease.

8.
The laws of intestate succession will determine:

a.
the decedent's organ transplant wishes

b.
the distribution of property from a living trust

c.
how and to whom all the property the decedent possessed will be distributed*

d.
the appointment of guardians

9.
One's estate upon death may be taxed at the following levels of government:

a.
federal

b.
county

c.
state

d.
both A and C*

10.
An apportionment clause drafted into a will can save an estate a considerable amount of money because:

a.
it stops the state from determining how death taxes owed will be paid.

b.
it has the capacity to shelter money from the Internal Revenue Service.

c.
within the will, the decedent can determine how and from what source any death taxes owed would be paid.

d.
both a and c*

Essay

1.
How does a will help to facilitate the orderly succession of wealth?

· A method of transferring property to family and friends that clearly indicates a decedent’s intent

· provides for how taxes are paid, if any are due, on the state and federal level and by which beneficiaries

2.
What happens when a person dies without a will?

· The person has died “intestate”. This means that the state code or statutes determine how the decedent’s estate will be distributed. This may not be how the decedent would have intended and may “disinherit” the people that the decedent most cared for.

3.
How does a will help to deal with the issue of “death” taxes?

· Estates are often subject to taxation in the form of state and federal estate taxes, and in some states, inheritance taxes. A will, through an apportionment clause, establishes how and from what source any estate taxes (often called “death taxes” by politicians) owed would be paid. The apportionment clauseallocates the tax burden of the beneficiaries in a will. 

4.
Discuss the benefits of a will as it pertains to appointment of guardians for minors.

· The guardian is the person or persons appointed to care for and manage the minor person, the minor’s property, or both person and property. The guardian of the person is responsible for the care and custody of the minor person. The guardian of the property is responsible for a minor’s property until the child reaches the age of majority or is otherwise legally emancipated. While a minor’s parents are always the natural guardians of the person, they are not automatically the natural guardians of the property. 

· Without a will a court will have to select a guardian based on “the best interest of the child.” This is usually a blood relative even if that person is not whom the now deceased parent would have wanted. In a worst-case-scenario, if nobody steps forward to take the children, they could become wards of the state further complicating matters. This is especially a problem when there are no surviving blood relatives or when the potential guardians cannot take more than one child without hardship. The children may be split up if a family willing to take all the decedent’s minor children cannot be found. A court will have to appoint a special guardian to handle their financial affairs, depleting funds available for their direct care.

5.
Do you have a will? If yes, describe the reasons why you thought it was important to have one. If no, describe why you have not done so and if your reasons are similar to those described by the author.

Test Item File

Chapter Two

True or False

1.
Personal property is all property that is not classified as real property. (T)

2.
Personal property may be subclassified as either tangible personal property or intangible personal property. (T)

3.
Dishes and china, cars, computers, and royalties are all examples of tangible personal property. (F) (Royalties are intangible)

4.
“Chose in action” is a legal term for an item of personal property that is intangible. It is a personal right in which the owner does not possess the property but has a right to recover it in a lawsuit. (T)

5.
Property that is owned severally is owned by several individuals. (F)

6.
Joint tenancy presumes that each owner has an identical right to possess the property. (T)

7.
The right of survivorship requires the joint tenant(s), upon the death of another joint tenant, to present his or her claim to the decedent's ownership rights, in a court of law. (F)

8.
Tenancy by the Entirety is a form of jointly owned property that only exists between husband and wife. (T)

9.
A fee simple estate is the smallest estate a person can hold. (F) (it is the largest)

10. Real property is any type of property that is immovable, fixed, or permanent. (T)

11. An example of a fixture is a refrigerator. (F)

12. When a joint tenancy is created, a tenancy in common is automatically created. (F)

13. All states have tenancy by the entirety. (F)

Multiple Choice

1.
Real property includes all of the following except:

a.
vacant land

b.
automobiles*

c.
condominiums

d.
barns

2.
Example(s) of fixtures are:

a.
trees and flowers

b.
sinks

c.
pictures

d.
a and b only*

3.
A life estate is:

a.
a home that is willed to a beneficiary for the remainder of his or her natural life

b.
a legal term used to describe one's domicile at the time of death

c.
the right of a person, called the life tenant, to live on the property until the death of the life in being*

d.
also known as “estate de la chaim” in some southern regions of the United States

4.
Life estate pur autre vie refers to:

a.
property held for the life of someone other than the tenant*

b.
property held for the life of the tenant

c.
property held in perpetuum by the executor of a will

d.
lack of legal standing in life estate disputes

5.
A reversion, as it pertains to life estates, is also known as a:

a.
revocation order

b.
reversionary interest*

c.
suspension of the will

d.
reversal of the rights specific to the pur autre vie

6.
All of the following are true of probate assets EXCEPT:

a.
all forms of property in a descent’s estate that require probate court proceedings

b.
property that is conveyed by will, or is being distributed by descent and distribution statutes

c.
they do not require any court proceedings*

d.
court orders are necessary to properly pass title in the probate assets from the decedent's estate to the beneficiaries or heirs

7.
The following are common to non-probate assets EXCEPT:

a.
they do not require any court proceedings to pass title from the descendant’s estate to the beneficiaries or heirs

b.
they are not distributed according to the decedent's will

c.
it is necessary to gain a court order to pass title for all non-probate assets*

d.
both a and b

8.
Pay-on-death (POD) accounts are also known as:

a.
Keough accounts

b.
Totten Trust*

c.
Roth accounts

d.
living trusts

9.
The following are characteristic(s) of living trusts, also known as inter vivos trusts:

a.
They become effective during the testator's lifetime.

b.
They are not part of a decedent's probate estate.

c.
Any assets that are mode part of the trust become non-probate assets.

d.
all of the above*

10.
The following is characteristic of a tenancy for years:

a.
The time that the tenant will hold the property is specifically designated.

b.
The tenant always must take a long-term lease from the remainderman.

c.
The person has actual ownership of the property for the designated period of time.

d.
both a and c*

11. The following best exemplifies the characteristics of a joint tenancy:

a. Time and title

b. Title, possession and interest

c. Interest only

d. Time, possession, interest and title*

12. Community property is permitted in all but which of the following?

a. Texas

b. Wyoming*

c. California

d. Idaho

Essay

1.
Discuss the concept of joint ownership and its subcatagories: joint tenancy, tenancy in common, tenancy by the entirety, and community property. How do they effect the distribution of the decedent's property?


Joint ownership refers to multiple parties owning an interest in one property whether of real property or personal property. The interests may be equal or disparate depending upon the form of joint ownership.

· Joint tenancy, if it is right of survivorship, is a non-probate asset so it is transferred as a matter of law and is not subject to the probate of a decedent’s estate. In some circumstances, property therefore transfers to the other joint owner and the decedent’s will beneficiaries or other heirs may not be happy about the disposition (for example: when the parent owns a bank account with one child and not the others). Nonetheless, they can do nothing about it unless they can prove some type of fraud in the form of transfer while the decedent was incapable etc or that the joint ownership was merely for the convenience of one of the parties. Joint tenants own the same interest in property.

· Tenancy in common means that all the title holders own their share jointly but not with survivorship rights and the decedent’s portion transfers either by intestacy to heirs or by will to beneficiaries. Tenants in common may not own the same interest and may acquire their interests at different times.

· In a tenancy by the entirety, the property passes automatically to the decedent’s spouse as this is form of title is specific to husbands and wives. In most instances, this is the desirable outcome but in second families, and especially when the home is the only or largest asset, children from prior marriages/relationships may be upset. There is no recourse however. This form of property ownership is not subject to the claims of creditors.

· Community property laws vary from state to state (in those that have community property), however, the one thing to remember is that a community asset is owned ½ by the husband and ½ by the wife. Therefore the decedent’s spouse does not automatically own the decedent’s portion of the property upon the decedent’s death, as with tenancy by the entirety. With marriages in which all the children are from that marriage this is often not an issue. However with second or third marriages, it is vitally important in community property states to insure that each spouse make provision for the other spouse so that a surviving spouse does not find him or herself owing half of his/her house with the decedent’s children from prior marriages/relationships.

2.
The fee simple estate is not subject to restrictions, entitling the owner(s) to all the rights and privileges associated with the property. Discuss all of the characteristics of a fee simple estate and their significance.

· Fee simple = largest estate that can be held by a property owner.

· Subject to the government’s right of eminent domain, the estate may not be taken away from the owner or his or her heirs or assigns without consent. While this is total ownership, more than one person may hold a fee interest in the property. In cases such as this, the joint owners are tenants in common. Unless otherwise stated, all conveyances are presumed to create a fee simple estate.
· A fee simple estate is fully transferrable during the life of the owner.
· A fee simple estate may be transferred by will.
· A fee simple is subject to the claims of creditors. This rule applies both before and after the death of the fee simple owner.

· If the fee simple is not transferred by will, the fee simple will pass through intestacy to the owner’s heirs and is subject to the rights of a surviving spouse.
3. What percentage of people in the U.S. currently live in a community property state? (20%)

4.
In recent years, the goal of many people has been probate avoidance. What are some of the reasons for that?

· Various methodologies may be used to avoid probate. There are two main benefits of this: 

· The property passes to beneficiaries much more quickly; and 

· The cost of probate, which can be quite high, is greatly reduced. 


Clients must be counseled, however, that it is not always possible to avoid probate totally.
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